


Honorable Joseph I. Lieberman ' 2.

capped levels. In particular, the Comission must address what costs expended in
building or acquiring a cable system can be recovered fram subscribers. In
deciding these questions, I assure you that the Cammission will continue to keep
your concerns firmly in mind.

As you requested, we have placed a copy of your letter and this response in MM
Docket No. 92-266, rate regulation proceeding. We are also enclosing a copy of
the press release concerning our actions on Rpril 1, 1993, in that proceeding.
Thank you for your interest in this matter.

Sincerely,
James H. Quello »
Chairman :
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March 19, 1993

The Honorable James Quello
Acting Chairman

Federal COmmunxcatxoéa Commigsion
1919 M Street, NW

Washington, D.C. 20554

Dear Chairman Quello:

I am writing you with respect to the Commission's upcoming
regulatione implementing the consumer rate protection provisions
of the Cable Television Consumer Protection and Competition Act of
1992. I was cheered by recent press reports that the Commission
is looking to rates actually charged in systems where effective
competition exists as a means of setting a benchmark rate.

When I first reviewed the Commission's Notice of Proposed
Rulemaking of January 4, 1993, 58 Fed. Reg. 48, I was concerned
that some of the proposed approaches to both basic tier and cable
programming service tier regulation would eviscerate the Act. With
respect to basic tier service, Congress was exceedingly clear: the
overriding goal of basic tier rate regulation is to protect ensure
that consumers in systems that are not subject to effective
competition do not pdy rates that exceed those charged in systems
subject to effective competition. Section 623(b)(1l). Any
benchmark that is not tied to rates in systems subject to
competition, such as the proposal to define reasonable rates based
on average cable rates, would directly violate Congress' express

“intent. Thus, I believe a benchmark for the basic tier based on
competitive rates would be consistent with congressional intent.

It was not clear from the New York Times article of March 15,
1993, whether the Commission is headed in a similar direction with
respect to consumer rate protections for cable programming
services. I strongly urge the Commission similarly to set
benchmarkes for cable programming services that are based on rates
charged in systems in which effective competition exists.

As you are vell aware, cable programming services are really
the core services for which consumers purchase cable. These tiers
include such popular offerings as CNN, MTV, ESPN, and Nickelodeon,
and are most often marketed under the name "enhanced basic".
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an antenna, while pemitting monopoly pricing for cable programming
services, which are true monopoly services in most areas.

The Commission; in its NPRM, also indicated that it is
considering permitting cost-of-service justifications for rates
that do not meet the FCC's proposed benchmark. While this is
certainly justified in principle, I am concerned that the cost-
of-sexrvice standard ¢ould be set up in a way that institutionalizes
high rates without eatablishing any discipline to force those costs
back toward competitive market levels.

As the Commission is well aware, many cable systems have been
"churned*, i.e. sold and resold at successively higher prices that
bear no relationship to construction costs. Most recently,
Southwestern Bell eatered into an agreement to acquire a cable
system in the Washington, D.C., area for an estimated $2800 per
subscriber, double or triple most estimates of construction costs.
In many cases, these inflated acquisition costs include capltallzed
anticipated monopoly profits.

If the Commiss:.on were to simply allow any cable system to
charge rates reflecting costs plus a reasonable profit, consumers
in churned systems will continue to pay monopoly prices forever.
In other words, past expectation of high, monopoly prices would,
in a perverse way, become a justification for high, monopoly
prices. This would frustrate the intent of the consumer rate
protection provisions of the Cable Television Consumer Protection
and Competition Act.

Fortunately, there is a well-established body of .utility
regulation law addressing this problem, which is usually referred
to as "acquisition éexcess.* In many instances, public utility
commissions have developed ways of dealing with acquisition excess
8o that it does not become a basis for higher rates for consumers.
I urge the Commissionh to address this issue forthrightly.
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Thank you for your consideration of these matters. I would

appreciate it if a copy of this letter would be placed in the
Commission's public 'file of the rate fedjulation proceeding.

/

¢ Su com ee on Regulation
d Government Infdormation
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in the video markctplace. We aigs
know that aover two-thirds of all viey-
ing by cable subscribers is of Joesd.
over-the-air ¢eicvision. This has st v

a siluation where a popular broadcast.
er may v..nd up subsidizing its cabk
capetizor in its programming 1rn
rnurketing efforis,

1 am convinced that retraﬂsm;s.,.o{x
consent is & procompetitive propos:i!
that will help to provide 2 measure ¢t
halance inat 18 currently lacking. i

Mr. INOUYE addressed the Chair.

The FRESIDENT pro tempore, The
Senator from Rawait.

Mr, INOUYE. 1 yield 10 minutes q)
my friend from Connecticut. :

The PRESIDENT pro tempore. Thi
Scnetor f{rom Connecticut (M. L.
BERMAN] {s recognized for 10 minutes, |

Mr. LIEBERMAN, I thank s
Chalr, and I thank my disurmus‘\e{l
colleazue rrom Hawalf.

Mr. President, T rise today in ...Jp
port ¢f §. 12 as reported by Lhe Coni-
wmerce Committee, and in opbposition w
the substitute offered by Secugich
Packxwoop and my other colleazucs,

Mir. President, we are facing a ierry
tle receseini; here in the Dnited Statc
ocay in which many ordinary Ammq
¢ans are having & tough time masing
ends mieel. Just a coupie days aAgo, in
his Suate of the Union Address, Proil
et Bush challenged el of us here it
Cong*ess t0 put aside partisan dif 'er‘
ences and work together for the sooa
GIthe courntry. |

Well, Mr. President, now Is the time
to staet, &nd this bill is the place, bel
canxse S, 12 will suve money for ardi
uars consumers, It will rein in wha
e U8, News and World Reports fusi
thiy week calls & hidden moenopaiy
thal gives Amearican ogsonsumers
monthly zepping. Only 8. 12— nal
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menis usdany cAn step in (o place
limils on & yacicpolist even if the Fed
eral CGovernment will not act. 1 say
thar frem wiperlence have been prive.

leged Lo zerve as altorney generad of
iny Stale befors coming to the Senate.
Bat thel ir not the case wilh cabie.
Starting in 1984, Cougress and the
FOC decided to dercguiate virtually all
cable systems and services in the
United States. Prior to that we had a
system {n which States and localities
Vad granted de freto monopoly fran.
chises 10 the cabile campanies and then
understandably zet up a eyrtemn to reg.

fate their price and Quelily.

Then Congress came along with a
ustapution of the State and local su-
thorily wnd vanned wne Stales and
foszl govemments from reyutating any
cable service except those that tihe
eustomer ol get with an antenina—
whinh Congress called basic cable seryv.
ice—eand it alloved basic cable to be
regulated, even that lower tier, only in
thie abgance of ffective compeltition.

The PCC then halted cven thzi
modesl amount of rezulation by de-
claring that effective compelition ex-
piled wherever tho conaumer coculd ro-
Seive three over-the-air television sta.
tions, Alr. Presiden!, honestly, that
wWas ke seving the Pony Expiess was
an cfiective fompetitor 1o the tron
iorse. Ceble was free ¢ charge as
much as it wsnted, without threat of
reguleticss or the competitien of &
marka(place.

It i* 10 surprise what haeppened 1o
retés as a resull, According to the
CIAQY. since deregitlnticn hacame effee
tive at the start of 1987, the price of
the most minimal caitie packuge &vail-
&%le jumped 56 percent. Subtracting
aut inflation, that iy « 1val price jn-
erevre of 52 pereent. The price of the
Y l"\‘"‘_“" - _l'-_.‘ . iy
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Current law does 1oL recognize ihis
reality. Under the 1964 Cable Act,
even in the absence of affective com-
petsLion. onty e tier ¢ontaining the
local broadcast signals can te regulat-
ed, angd that is an important point. As
the Devirtment of Justice itself has
ohserved in comments filed with the
FCC. “ceble services offered outsice of
the basic tier may not be subjected Lo
ratc regulationt ¢ven if those services
are found to be the sole source of sig:
nificant markel power possesscd by
local cable systems.” No nonbrcadeas!
services can be regulated unjess they
are packaged with broadcust channels.

This gives cable monopclists a giaat
loophale. They can avaid regilation af
the prices charged for their most hd-
ular progranuning. such as CNN,
MTV., and ESPYN, s!mply Ly putliling
these aervicss in o separate tier where
they &till face no effective competi-
tion. Then, as the FTC staff obscervesd
in comments to the PCC, "tnuiv
market power wi! be largety un.
checked.”

Cable !s already busy expleitin: (O
loophole. GACY reported that in J4nn
the numbr of cahle systems offeriry
two or more tiers jumped from 16.6 to
41.4 percent. And, as the Wall S: reet
Jourral reported 2 weeks upu,
ticr subse nbo's ccntinue 1o face sign-
icant rate increases which cannet pow
be controlled undar any legal circus.
stanees by (5e PCC or by franchisiig
authorities, The res.lt was summed up
by an BCC cfficlal "It’s gnnoving o
the concumar Basause what they wenl
{sn't reguistec. ® * 7

The subsiitate to 8 12 would ounly
perpstuate thiz error in current low
and give 1C real protection Lo consunt:
ers. Under the substitute, only the ticr
ihad  agxdpivg Jor-lbrevdans oo,
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